IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V.
NATHANI EL COLEMAN : NO. 85-00195-01

MEMORANDUM AND ORDER

Fullam Sr. J. Mar ch , 1999

Many years ago, the defendant Nathani el Col eman was
indicted for conspiracy to nurder a federal witness, 18 U S. C
8241, and for obstructing justice, 18 U S.C. 81503, stenmm ng from
the nmurder of one N gel Anderson. A jury trial was conducted
bef ore another nmenmber of this court, and the defendant was
convicted. The trial judge, however, granted a new trial. The
governnent appeal ed, and the Third Crcuit Court of Appeals
reversed the new trial order, and reinstated the conviction.

United States v. Coleman, 811 F.2d 804 (3d Cir. 1987).

The original trial judge then disqualified hinmself, and
the case was reassigned to nmy docket. On August 5, 1987, |
sentenced the defendant to life inprisonnment. The defendant
appeal ed, and the Court of Appeals affirnmed the conviction and

sentence. U.S. v. Coleman, 862 F.2d 455 (3d Cr. 1988), cert

deni ed, 490 U. S. 1070 (1989). The defendant thereafter sought
relief pursuant to 42 U.S. C. 82255; that application was deni ed

on July 25, 1991, and the Court of Appeals affirnmed by judgnment



order on February 28, 1992.

The defendant thereupon filed a “Petition for a Wit of
Plain Error” in which he again collaterally attacked his
conviction. | denied that application on Cctober 6, 1993, and
the Court of Appeals affirned by judgnent order dated Decenber
13, 1994.

The defendant has now filed a “Mtion to Correct
Il egal Sentence Pursuant to 1987 Version of Rule 35(a),” and
also a notion for ny recusal. The gist of both of these
applications is that, since | did not preside at petitioner’s
trial, it was illegal for ne to i npose sentence; and that |
shoul d now recuse and reassign the case to the original trial
judge. The applications will be denied as frivol ous.

When defendant’s conviction and sentence were affirned,
the Court of Appeals was undoubtedly aware of the identity of the
sentenci ng judge, and of the fact that | had not presided at
petitioner’s trial. The transcript of the sentencing hearing,
al one, makes extensive reference to that fact. Since the Court
of Appeal’s opinion does not discuss the issue now sought to be
rai sed by the petitioner, the issue nust be deened to have been
wai ved, or to have been found neritless. |In either case, the
i ssue cannot now be resurrected, fourteen years after trial and
el even years after affirmance. Finally, it is clear that, when

necessary, a crimnal sentence can properly be inposed by a judge



who did not preside at the trial. The trial judge having
recused, it was manifestly necessary to substitute another judge
for all remaining proceedi ngs.

The recusal of the trial judge al so, obviously,
precl udes reassignnent of the present applications to himfor
decision. And ny alleged lack of famliarity with the trial
record (although | did not preside at petitioner’s trial, | did
preside at the trial of a co-defendant, which involved
substantially the sane evidence; but that trial did not occur
until after petitioner’s sentence) does not establish bias or any
other valid basis for recusal.

Finally, it bears nention that, although petitioner was
sentenced to |ife inprisonnent, the governnment had sought what it
regarded as a nore severe sentence (a termof 60 years or so,
whi ch, in the governnent’s view, would assure a | onger term of
actual inprisonnent than a life sentence).

The pendi ng applications wll be deni ed.

An Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V.
NATHANI EL COLEMAN : NO. 85-00195-01
ORDER
AND NOW this day of March 1999, IT IS ORDERED
1. Def endant’s “Motion to Correct Illegal Sentence

Pursuant to 1987 Version of Rule 35(a)” is DEN ED
2. Petitioner’s Mdtion for Recusal of the sentencing

j udge i s DEN ED.

John P. Fullam Sr. J.



